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g sifiersat @1 vd war Name & Address of the Appellant / Respondent
M/s. Ashutosh Fibre Private Limited 11-B, New Cloth Market,
O/S. Raipur Gate, Ahmedabad-380002
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An?l person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(ii)

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) (i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(ii) The Central Goods & Service Tax | Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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ORDER IN APPEAL

M/s.Ashutosh Fibre Private Ltd 11-B, New Cloth Market, O/S Raipur Gate, Ahmedabad
380 002 (hereinafter referred to as the appellant) has filed the present appeal on dated 25-8-2021
against Order NO.ZX2407210026608 dated 2-7-2021 (hereinafter referred to as the impugned
order) passed by the Assistant Commissioner, CGST, Division I (Rakhial), Ahmedabad South.

(hereinafter referred to as the adjudicating authority). '

2 Briefly stated the fact of the case is that the appellant registered under GSTIN
24AABCAB8054E17Z1 has filed refund claim for refund of Rs.4,56,030/- for refund of tax paid on
capital goods procured agamst invalidation of EPCG Licence No0.0830011762 dated 13-3-2020.
The appellant was issued show cause notice N0.ZV2406210284585 dated 23-6-2021 for rejection
of claim on the ground of *Other’ and on the reason that proof of docume'nts regarding intimation
of supply/receipt of goods to be jurisdictional tax office has not been uploaded. The adjudicating
authority vide impugned order held that refund is inadmissible to the appellant on the ground that
claimant’s contention submitted in 1'ép1y to the show cause notice is not satisfactory and not

acceptable. Accordingly, the claim is rejected.

3. Being aggrieved the appellant filed the present appeal on following grounds:
i, The impugned order rejecting refund claim is wholly and totally erroneous and liable to be

set aside.

ii.  The impugned order has not considered the submissions made by them and simply stated
that the appelllant’s contention is not satisfactory and not acceptable. The order does not
discuss the relevance of submissions made by them and so the order turnover to be a non

speaking order which is not tenable in the eyes of Law and deserves to be set aside.

iii. The appellant relied upon the following case laws : State of Himachal Pradesh Vs Sardara
Singh (2008 TIOL 160 SC NDPS) and CCE Banglore Vs Srikumar Agencies (2008 (232)
ELT 577 (SC).

iv.  In view of above judgments the impugned OIO is a non speaking order as it has failed to
discuss and distinguish the submissions made by the appellant. Therefore the impugned
order is not tenable in the eyes of Law and is liable to be quashed ahd appeal should be

allowed.

y.  They had filed refund claim of tax paid on capital goods p1‘00u1‘ed-agaillst invalidation of
EPCG Licence NO.0830011767 dated 13-3-2020. As per Notification NO.48/2017-CT

" dated 18-10-2017 the supply of capital goods by a registered person against EPCGA have
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M/s.Deepak Poly Plast Pvt.Ltd. They are recipient of deemd export an d{
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refund claim by complying with all the formalities as required under Point No.7 of CBIC

Circular NO.125/44/2019-GST dated 1 8-11-2019.

The documents required under Circular NO. 14-14/2017}-GST dated 6-11-2017 are not be

. uploaded by them as the Circular prescribes procedure regarding procurement of supplics

from DTA by EOU/EHTP/STP/BTP unit under deemed export benefits. However in the
present case they have filed refund of tax paid by the supplier of goods against invalidation

letter issues in pursuance to EPCG Licence which is not covered by the said Circular.

Moreover they have already furnished the statement 5 (B) under Rule 89 2 ) (@
declaration under Rule 89 (2) (g) and undertaking in relation to Section 16 (2) (¢ ) and
Section 42 (2). The appellant submit that they have also uploaded NOC by the supplier of
goods that they will not claim réfund of tax charged from the appellant. The appellant

submit that as they have complies with all the procedural requirements needed for claiming

~ refund of tax paid by them, the refund claim should be granted to them.

Regarding allegation that proof of documents regarding intimation of supply/receipt of
goods to the jurisdictional tax office has not been uploaded by them, the appellant submit
that there is no such requirement in the present case. However in.order to establish that
they have duly received the capital goods they enclose copy of invoice along with e-way
bill and transportation bills. As it has been established that the goods were received by
them and were under invalidation scheme of EPCG licence, they are entitled for refund

claim and the allegation of the impugned order deserves to be quashed.

Personal hearing was held on dated 2-6-2022. Shri Pradeep Jain authorized representative

appeared on behalf of the appellant on virtual mode. He stated that he has no additional submission

to make and requested to decide the appeal on the basis of grounds of appeal.

9

[ have carefully gone through the facts of the case, grounds of appeal, submission made by

the appellant and documents available on record. In this case refund claim was rejected due (o

unsatisfactory reply and unacceptability of reply filed to the show cause, notice. Apparently, the

order does not contain any discussion on reply made by the appellant or contain reasons as to why

the reply is unsatisfactbry and unacceptable for rejection of refund.

6.

In this regard, I refer to the provisions governing rejection of refund contained under Rule

92 (3) is as under:

Where the proper officer is satisfied, for reasons (o be recorded in writing, that the whole or any

part of the amount claimed as refund is not admissible or is not payable fo the applzcant he shall

issue a notice in FORM GST RED-=08to the applicant, requiring him to furnish a rep

Y
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applicant electronically and the provisions of sub-rule (1) shall, mutatis mutandis, apply to the
extent refund is allowed: '

Provided that no applzcanon for refund shall be iejected without gzvmg the applicant an
opportunity of being heard.

7. * Asper provisions of sub rule (3) of Rule 92 of CGST Rules, it is mandatory requirement
to issue show cause notice; consider the reply filed by the claimant; provide opportunity of
personal hearing and record the reasons in writing for rejection of refund claim. In the subject
case it is evident that neither any discussion was recorded on the reply filed to the show cause
notice nor any reason as to why the reply filed by the appellant is unsatisfactory. and unacceptable
was recorded by the adjudicating authority but rejected the claim due to above ground. Therefore,
[ find that the impugned order passed by the adj‘udicating authority against the provisions of Rule
92 of CGST Rules, is a non-speaking order and hence bad in Law and not tenable and not

sustainable.

8. In this case the appellant has filed refund claim for refund of tax paid on capital goods
procured against invalidation of EPCG licence, which is notified as deemed export under
Notification No 48/2017. In the show cause notice issued to the appellant, the claim was proposed
for rejection due to non-uploading of proof of documents regarding intimation of supply/receipt
of goods to the jurisdiction tax office. At the outset I find that in terms of Rule 90 of CGST Rules,
2017 the proper course of action for such requirement is by way of issue of deficiency memo for

necessary rectification and submission of documents and not by way of issuance of show cause

notice.

o In this regard I refer to Circular No.125/44/2019-GST dated 18-11-2019, wherein various
documents required to be furnished for each type of refund claims was specified in Annexure A.
[ find that in respect of claim made by recipient for refund of tax paid on deemed export supply
in addition to declaration/statement/undertaking/certificates to be filled online, the documents
required under Circular No. 14/14/2017-GST dated 06.11.2017 also need to be uploaded as
supporting documents. I have also gone through Circular No.14/14/2017-GST dated 6-11-2017
and find that vide said Circular, procedure regarding procurement of supplies of goods from DTA
by Export Oriented Unit (EOU)/ Electronic Hardware Technology Park (EHTP) Unit / Software
Technology Park (STP) Unit / Bio-Technology Parks (BTP) Unit under deemed éxport benefits
under section 147 of CGST Act, 2017 was prescribed, wherein proof regarding supply/receipt of
goods by EOU is made a mandatory document for claiming refund of tax' paid on such supplies.
In the subject case neither the appellant nor the supplier of the goods is not a unit covered under
above Circular. Thelefme I find force in the submission of the appellant that the above proof'is

not required to be uploaded in their case. Further, even though the supply made in this case falls

under the category of deemed export, non-uploading of proof of documents 1ega1du/ t‘iﬁ)’ﬁm}
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of supply/receipt of goods, I find is not a justifiable reason to reject the reft 11J 7f Lefund
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otherwise admissible and other supporting documents establish supply and rec

the appellant.
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10.  In view of above, I hold that the impugned order passed by the adjudicating authority
rejecting refund to the appellant on the grounds mentioned therein is not legal and proper and
deserve to be set aside. Therefore, I allow this appeal with consequential benefit to the appellant.
I further order that any claim of refund made in consequent to this Order may be dealt with in
accordance with Section 54 of CGST Act, 2017 and Rules made thereunder. Accordingly, I set

aside the impugned order and allow this appeal.
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11.  The appeal filed by the appellant stands disposed of in above terms:

! 57 | of , 12
ir Rayka)
Additional Commissioner (Appeals)
Date :

Attested

s

(Sankara Ragnan B.P.)
Superintendent

Central Tax (Appeals),
Ahmedabad

By RPAD
To,

M/s. Ashutosh Fibre Private Ltd,
11-B, New Cloth Market,

O/S Raipur Gate,

Ahmedabad 380 002

Copy tor:

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South :

4) The Deputy Commissioner, CGST, Division I (Rakhial) Ahmedabad South

5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
uard File : :

7) PA file
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